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A lawyer’s-eye view of FX loan battles

Dr. Szilvia Drima4l of
Drimadl Law Office

has been representing
borrowers who said
they were saddled with
unbearable foreign-
exchange loans. She
talks about the legal
battles of the last few
‘years and the impact of
new legislation.

How have the legislative

Q changes on FX loans

reshaped the legal
industry?

A: In no way: Lawyers are seeking the
legal breaches, those legal arguments on
the basis of which FX-loan agreements
may be contested even after the recent
legislative changes. The wolume of
FX-loan lawsuits is not such that it could

cause a real reshaping of the market.
Q received requests from
unsatisfied borrowers
about thi axpensive consequences
of exchange-rate (luctuations in
recent years. The borrowsrs sought
restitution from the banks and the
banks sought to defend against
compensating clisnts. Which side has
your law firm has taken, and why?
A: Those law firms that represented the
state or the banks in the legal actions
came from a small group. All the other
law firms have the possibility to be
contacted by desperate debiors who
need help and advice to solve their
problems caused by FX leans. [ am one

Many law firms have

Dr. Szilvia Drimdl,

Can banks be held
rasponsible regarding
highly increased expenaive
foreign-currency mortgages?
R: Banks are financial serviee companies
and are traditionally expected to be

“Lawsuits can only be started
on the basis of the law. In this
case the law is unfair. | am
not sure that further lawsuits
are the instruments to resolve
these problems.”

in the possession of special financial
knowledge and instruments needed
to manage risks, which are hardly
foreseeable conditions, and decide if a
loan applicant is acceptable, or a financial
product is ready 1o be marketed. In the
case of FX loans, the problem is that
the CHF/HUF exchange rates increased

of these attarneys. substantizlly, to an unforeseeshle
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extent, Who should be responsible for
that inerease? Who should bear the
damages of thet? Why did banks not
calculate with this possibility? The
banks have o professional responsibility
for the present situation. Hungarian
society expected that the banks
sheuld shoulder that responsibility by
themselves, or by court decisions, or
by the n.cw_iegafuclu. It is not what
happened. Now banks have to return to
their clients only that money eollected
in an evidently dishonest way. All the
exchange rate risks are still taken by
the customers, aithough in most cases
they were not aware of the level of risk

that they were bearing.
Q law on the mandatory
conversion of FX loans into

HUF loans at current markst rates
brought a sclution for the borrowers,
or can further lawsuits be expected on
this issue?
A: No, it hasn't: As T have already
mentioned, the main problem with
FX-loans is the extrems exchange rate.
The latest laws obliged the customers
to bear all the damages deriving from
exchange rate changes until the date of
conversion on the rates of November 7,
2014. In most ceses it means that the
debtors now owe the banks 150-200% as
much money as they effectively received
from the bank 5-10 years ago, although
they paid the installments mesnwhile.

Borrowers and law firms are locking
for possibilitiez te fight against the
conversion of FX loans, as it is socially
unfair and the burden on the customers
is simply unbearable, People will lose
their homes. Lawsuits can only be
started on the basis of the law. In this
case the lew is unfair. | am not sure that
further lawsuits are the instruments to
resalve these problems.

In your view, bas the lotest

precedent and limited legal
coverage for borrowers in these cases.
How wers law firms able to halp?
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A: Before the recent legal amendments,
attorneys referred to the unlawful
regulations of the loan contrscts and
asked for the cancellation of the invalid
centract artieles in lawsuits. Application
af the law developed in that way.
Developments created the basis of the
recent legislation, But legal development
did not have enough time to resolve all
the unlawiulness. Legislation simply did
not eonsider some important questions,
including the responsibility for the
exchenge rate changes and the related
risk management.

The new legislation changed the
legal circumatances and by turning the
FX-loans into HUF loans at a defined
rate declared that the responsibility for
the exchange rate chenges should be
entirely held by the customer. The new
acts amended the loan contracts by the
powar of the law, without the need of the
approvel of the contractual parties. It is
the law. Attorneys and courts apply the
law. So probably everyone foels that the
situation is not correct; there iz no real
help on a lagal basis.

Q To what extent have the

raquests for lagal advice
last coupls of years?

services Increased in thess

A: As the exchenge rate worsened for
debtors, more of them asked lor legal
advice. The oxtent depended on the
law firm specializing itself in the very
special field of FX-loan contrect law,
There are/were law firms which took
some hundreds of legal actions against
banks based on & common template af
statement of claim. But It is really not
general; most law firms geve advice o
their elients and brought lawsuits anly |1
the clientz had no other aption,

your
A: Tusually did not bring lawsuits against
banks. 1 carried out negetiations with
them, and I described our ebjections in
a letter informing them what they could

* LITIGATION AND ARBITRATION
* MEDLA LAW

* MERGERS B ACQUISITIONS

* PROJECT FINANCE

* PUBLIC PROCUREMENT

= REAL ESTATE LAW

# SECURITY TRANSACTIONS

* TELECOMMUNICATIONS

hittp:/fwww.eversheds.hu
e-mail: office@eversheds.hu




WAL BELL U

BupapesT BUSINESS JOURNAL | MAY 22 - JUNE 0, 2005

expect If they sued my client. Il a bank
initiates the lawsuit, It - and not my
client - must advance the expenses and
the bank has to prove its statemants,
not my client - this is important. In
the eases where

Has the increased activity
Q from FX loan cases driven
up demand, and prices for
loeal lovw firms?
A: Not at ell: As [ have already
mentioned, law

1 notified the firms working
bank of our for banks
and the state

abjections, none “Dahtors are usually in a very bad
financial situation, so they are not

of the banks
took amy kind

are few, most
attorneys work

| mct . for the debtors.

o gl scton able to pay high legal fees; often iy, """

cliems or their they are not even able to pay the pialy lndvety
guarantors

the owners of g!numllegalfl!&i.’ situatlon, 8o

:2:] m:!ﬁ;ﬂ:d tlﬁy :w not

eglate. st nble o pay

of my clients high legal fees;

choss that way instead of suing.

What about the whole

“legal market” spoclalized

in FX loan agreemant
cases? How did those coses go?
A: Generslly only a smell part of
the lawsuits af debtors initiated by
law Firms were successful, but these
successes developed the application
ef the law, so they were important
successes. The new law suspended all
these lawsuits; they could continue
in these weeks, after receiving
the bosnk settlements from the
debtors, but in completely new legal
circumstances.

often they are not even able to pay
the general legal fees. To work on
thess cases it is necessary to create
low fixed prices according to the type
of case (legal sdvice, writing letters,
lawsuits).

Concerning legal advics

and bringing a lawsuit in an

X cnos, what kinds of lagel
eonts ara borrowars faciog?
A: The first meeting - looking over the
decuments, checking the possible legal
avenues - usually costs HUF 10,000~
30,000. Representation in & lawsuit
is about HUF 100,000-200,000 at
Eudapest law firms in these cases,
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New trends in construction contracts

The contractors are stil
punished under the commonly usad

genacally

contracting mechanisms in  Hungary
instead of being motivated, although
in Western Europe contractual clauses
facilitating the cooperation of the
contractors are already widely applied
- @s highlighted in the sector specific
summary of KCG Partners Lew Firm,

Although in the last year the construction
sactor, by reaching an annual 26.7%
increase, has performed well from a
guantitative perspective, the sector
specific contractual safely is still balow
tha EU level, According to the summary
of KCG Partners Law Firm, one of
the reasons for this difference is that
contract templates are still commonly
applied and several limes reapplied in
the sector, and such contracts primarily
punish the non-contractual performance
of tha contractor Instead of motivating
good performance. Since construction
investments may typically be carried out
only under the cooperation of several
contraciors specialized In  differant
seclors, well-functioning contractual
mechanisms tallored to the given project
would be crucial to interconnect the
contractors' work and support their
cooperation.

“Traditional  Hungarian construction
contracts  usually apply different
provisions for the performance of each
contractor Instead of handling tha
works in an interrelated way, This is an
absolulely cbsolete, inefficient structure
which generates complex legal disputes
if difficulties arise.” oullines Eszler
Kamocsay-Baria, managing pariner ol
the KCGG Partners Law Firm.

It is a frequent mistake tha! instead of
looking for an immediate solution, the
parties postpone the msolution of thair
dispute to a later date, so thal the
possible disputes do not obstruct the
congstruction procoss. This atrategy
is however wrong, since this is why
the impact of the non-contractual
performance on completion time and
budget cannol be recognized in due time.

In such casas the contraclors face the
sanclions regulated by the construction
contracts, Nke Iate performance
penalties, or penallies for defective
parformance, or even deductions for
delects by construclion closing. It
occurs in numerous cases thal the rights
and cbiigations negotiated at the closing
of the project tum into financial and
settlement dispules, or worse, terminate

in court.

Investors and contractors could cerdainly
also do a lol to establish a contractual
system that ensures tha succassful
completion of an Investmant. Thus, In
addition to the traditional contractual
socurities (such as phazed payments
of contractor’s fee upon reaching the
milestones set out in tha time scheduls,
good performance relentions, good
performance guaraniees or penahies),
other  forward-looking  instruments
could have an enhanced role durlng the
construction pericd.

These instruments are for example
the “real-time” project management
mathod, the key points of which are
the comtinuous communication and the
active contract managemant. The real-
lime project management instrumenis
enabla the immediate, continuous and
safe recording of the events of the
construction process, the immediale
access 1o the recorded data from
anywhera with more equipment enabled,
Such instruments may also show the
possible impact of a proposed additional
work on the construction schedule and
on the investmant costs,

KCG Partners’ experience is that incentive
schemes aré gelling more and mora
popular worldwide, whereby instead of
imposing penatties, *benefita” are offerad
in the case of the successful execution of
tha projects. Incantive mechanisms show
that the communication and cooperation
between the contractors is essential for
the successful complation of the project.

In Westarn Europe, the idea of joint risk-
sharing Is already an established practice,
In this case the motivating factors for the
parties for the increased cooperation
are tha shares obiained, in a portion
determined before, from the savings
achioved during the construction, or, on
the contrary, bearing the possible losses
jointly. Establishing a bonus framework
iz also a commonly used motivation
tool, from which the contractors
can sizo benefit from the successful
implementation of the completed
invesimeant,

Last but nof least, tha contractors can be
motivated for continuous and outstanding
performance If they may share the soclal
appreciation, the “glory” derived from a
major invesiment and their firm names
can be mantioned in connection with the
investment. Unforunately major investors
usually limii this possibility by strict
regulationk, and they do not considar that
publicity may have a huge incentiva force
that inspires better performance.
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